
262

32 CFR Ch. V (7–1–00 Edition)§ 536.60

(A) Reconsideration. (1) While there is
no appeal from the action of an approv-
ing or settlement authority under the
FTCA and this section, an approving or
settlement authority may reconsider a
claim upon request of the claimant or
someone acting in his behalf. Even in
the absence of such a request, an ap-
proving or settlement authority may
on his own initiative reconsider a
claim. He may reconsider a claim
which he previously disapproved in
whole or in part (even where a settle-
ment agreement has been executed)
when it appears that his original ac-
tion was incorrect in law or fact based
on the evidence of record at the time of
the action or subsequently received. If
he determines that his original action
was incorrect, he will modify the ac-
tion and, if appropriate, make a supple-
mental payment. The basis for a
change in action will be stated in a
memorandum included in the file.

(2) A successor approving or settle-
ment authority may also reconsider
the original action on a claim but only
on the basis of fraud, substantial new
evidence, errors in calculation or mis-
take (misinterpretation) of law.

(3) A request for reconsideration
must be submitted prior to the com-
mencement of suit and prior to the ex-
piration of the 6-month period provided
in 28 U.S.C. 2401(b). Upon timely filing,
the appropriate authority shall have 6
months from the date of filing in which
to make a final disposition of the re-
quest, and the claimant’s option under
28 U.S.C. 2675(a) shall not accrue until
6 months after the filing of the request.

(4) A request for reconsideration
should indicate fully the legal or fac-
tual basis asserted as grounds for re-
lief. Following completion of any in-
vestigation or other action deemed
necessary for an informed disposition
of the request, the approving or settle-
ment authority will reconsider the
claim and attempt to settle it by
granting such relief as may appear
warranted. When further settlement ef-
forts appear unwarranted, the entire
file with a memorandum of opinion
will be referred through claims chan-
nels to the Commander, USARCS, and
the claimant informed of such referral.

(B) [Reserved]

§ 536.60 Maritime claims.

(a) Statutory authority. Administra-
tive settlement or compromise of ad-
miralty and maritime claims in favor
of and against the United States by the
Secretary of the Army or his designee
is authorized by the Army Maritime
Claims Settlement Act (10 U.S.C. 4801–
04, 4806, as amended).

(b) Related statutes. The Army Mari-
time Claims Settlement Act is supple-
mented by the following statutes under
which suits in admiralty may be
brought: the Suits in Admiralty Act of
1920 (41 Stat. 525, 46 U.S.C. 741–752); the
Public Vessels Act of 1925 (43 Stat. 1112,
46 U.S.C. 781–790); the Act of 1948 Ex-
tending the Admiralty and Maritime
Jurisdiction (62 Stat. 496, 46 U.S.C. 740).
Similar maritime claims settlement
authority is exercised by the Depart-
ment of the Navy under 10 U.S.C. 7365,
7621–23 and by the Department of the
Air Force under 10 U.S.C. 9801–9804,
9806.

(c) Scope. 10 U.S.C. 4802 provides for
the settlement or compromise of
claims for—

(1) Damage caused by a vessel of, or
in the service of, the DA or by other
property under the jurisdiction of the
DA;

(2) Compensation for towage and sal-
vage service, including contract sal-
vage, rendered to a vessel of, or in the
service of, the DA or to other property
under the jurisdiction of the DA; or

(3) Damage caused by a maritime
tort committed by any agent or em-
ployee of the DA or by property under
the jurisdiction of the DA.

(d) Claims exceeding $500,000. Claims
against the United States settled or
compromised in a net amount exceed-
ing $500,000 are not payable hereunder,
but will be investigated and processed
under this section, and, if approved by
the Secretary of the Army, will be cer-
tified by him to Congress.

(e) Claims not payable. A claim is not
allowable under this section which:

(1) Is for damage to, or loss or de-
struction of, property, or for personal
injury or death, resulting directly or
indirectly from action by the enemy,
or by U.S. Armed Forces engaged in
armed combat, or in immediate prepa-
ration for impending armed combat.
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(2) Is for personal injury or death of
a member of the Armed Forces of the
United States or a civilian employee
incurred incident to his service.

(3) Is for personal injury or death of
a Government employee for whom ben-
efits are provided by the FECA (5
U.S.C. 8101–8150).

(4) Is for personal injury or death of
an employee, including non-
appropriated fund employees, for whom
benefits are provided by the Longshore-
men’s and Harbor Workers’ Compensa-
tion Act (44 Stat. 1424, 33 U.S.C. 901).

(5) Has been made the subject of a
suit by or against the United States,
except as provided in subparagraph
(h)(2) of this section.

(6) Arises in a foreign country and
was considered by the authorities of a
foreign country and final action taken
thereon under Article VIII of the NATO
Status of Forces Agreement, Article
XVIII of the Treaty of Mutual Coopera-
tion and Security between the United
States and Japan regarding facilities
and areas and the Status of United
States Armed Forces in Japan, or other
similar treaty or agreement, if reason-
able disposition was made of the claim.

(f) Claims under other laws and regula-
tions. (1) Claims of military personnel
and civilian employees of the DOD and
the Army, including military and civil-
ian officers and crews of Army vessels,
for damage to or loss of personal prop-
erty occurring incident to their service
will be processed under the provisions
of the Military Personnel and Civilian
Employees’ Claims Act (31 U.S.C. 3721).

(2) Claims which are within the scope
of this section and also within the
scope of the FCA (10 U.S.C. 2734) may
be processed under that statute when
specific authority to do so has been ob-
tained from the Commander, USARCS.
The request for such authority should
be accompanied by a copy of the report
of the incident by the Marine Casualty
Investigating Officer, or other claims
investigator.

(g) Subrogation. (1) An assurer will be
recognized as a claimant under this
section to the extent that it has be-
come subrogated by payment to, or on
behalf of, its assured, pursuant to a
contract of insurance in force at the
time of the incident from which the
claim arose. An assurer and its assured

may file a claim either jointly or sepa-
rately. Joint claims must be asserted
in the names of, and must be signed by,
or on behalf of, all parties; payment
then will be made jointly. If separate
claims are filed, payment to each party
will be limited to the extent of such
party’s undisputed interest.

(2) For the purpose of determining
authority to settle or compromise a
claim, the payable interests of an as-
surer (or assurers) and the assured rep-
resent merely separable interests,
which interests in the aggregate must
not exceed the amount authorized for
administrative settlement or com-
promise.

(3) The policies set forth in para-
graphs (g) (1) and (2) of this section
with respect to subrogation arising
from insurance contracts are applica-
ble to all other types of subrogation.

(h) Limitation of settlement. (1) The pe-
riod for effecting an administrative
settlement under the Army Maritime
Claims Settlement Act is subject to
the same limitation as that for begin-
ning an action under the Suits in Ad-
miralty Act; that is, a 2-year period
from the date of the origin of the cause
of action. The claimant must have
agreed to accept the settlement, and it
must be approved for payment by the
Secretary of the Army or his designee
prior to the end of such period; other-
wise, thereafter the cause of action
ceases to exist, except under the cir-
cumstances set forth in paragraph
(h)(2) of this section. The presentation
of a claim, or its consideration by the
DA, neither waives nor extends the 2-
year limitation period.

(2) In the event that an action has
been filed in a U.S. district court be-
fore the end of the 2-year statutory pe-
riod, an administrative settlement may
be negotiated by the Commander,
USARCS, with the claimant, even
though the 2-year period has elapsed
since the cause of action accrued, pro-
vided the claimant obtains the written
consent of the appropriate office of the
Department of Justice charged with
the defense of the complaint. Payment
may be made upon dismissal of the
complaint.

(3) When a claim under this section,
notice of damage, invitation to a dam-
age survey, or other written notice of

VerDate 11<MAY>2000 09:44 Aug 14, 2000 Jkt 190118 PO 00000 Frm 00263 Fmt 8010 Sfmt 8010 Y:\SGML\190118T.XXX pfrm03 PsN: 190118T



264

32 CFR Ch. V (7–1–00 Edition)§ 536.70

an intention to hold the United States
liable is received, the receiving instal-
lation, office, or person immediately
will forward such document to the
Commander, USARCS. USARCS will
promptly advise the claimant or poten-
tial claimant in writing of the com-
prehensive application of the time
limit.

(4) When a claim under this section
for less than $10,000 is presented to a
Corps of Engineers office and thus may
be appropriate for action by the Corps
of Engineers pursuant to the delega-
tion of authority set forth in paragraph
(i)(2) of this section, the receiving
Corps of Engineers office will promptly
advise the claimant in writing of the
comprehensive application of the time
limit (unless such has already been
done by USARCS).

(i) Delegation of authority. (1) Where
the amount to be paid is not more than
$10,000, claims under this section may
be settled or compromised by the Com-
mander, USARCS, chief of overseas
command claims service, or his des-
ignee.

(2) When a claim under this section
arises from a civil works activity of
the Corps of Engineers, engineer area
claims offices are delegated authority
to approve and pay in full, or in part,
subject to the execution of an appro-
priate settlement agreement, claims
presented for $10,000 or less, and com-
promise and pay claims regardless of
the amount claimed, provided an award
of $10,000 or less is accepted by the
claimant in full satisfaction and final
settlement of the claim, subject to
such limitations as may be imposed by
the Chief of Engineers. Meritorious
claims arising from civil works activi-
ties of the Corps of Engineers will be
paid from Corps of Engineers funds.

Subpart C—Claims Arising From
Activities of National Guard
Personnel While Engaged in
Duty or Training

§ 536.70 Statutory authority.
The statutory authority for this

chapter is contained in the Act of 13
September 1960 (74 Stat. 878, 32 U.S.C.
715), commonly referred to as the Na-
tional Guard Claims Act (NGCA), as
amended by Public Law 90–486, 13 Au-

gust 1968 (82 Stat. 756), Public Law 90–
525, 26 September 1968 (82 Stat. 877),
Public Law 91–312, 8 July 1970 (84 Stat.
412), and Public Law 93–336, 8 July 1974,
(88 Stat. 291); and the Act of 8 Sep-
tember 1961 (75 Stat. 488, 10 U.S.C. 2736)
as amended by Public Law 90–521, 26
September 1968 (82 Stat. 874), Public
Law 97–124, 29 December 1981 (95 Stat.
1666), and Public Law 98–564, 30 October
1984 (98 Stat. 2918).

§ 536.71 Definitions.
For purposes of §§ 536.70 to 536.81 the

following terminology applies:
(a) ARNG personnel. A member of the

ARNG engaged in training or duty
under 32 U.S.C. 316, 502, 503, 504, 505, or
709.

(b) Claimant. An individual, partner-
ship, association, corporation, country,
State, Commonwealth, territory or a
political subdivision thereof, or the
District of Columbia, presenting a
claim and meeting the conditions set
forth in § 536.5. The term does not in-
clude the U.S. Government, any of its
instrumentalities, except as prescribed
by statute, or a State, commonwealth,
territory or the District of Columbia
which maintains the unit to which the
ARNG personnel causing the injury or
damage are assigned. This exclusion
does not ordinarily apply to a unit of
local government which does not con-
trol the ARNG organization involved.
As a general rule, a claim by a unit of
local government other than a State,
commonwealth or territory will be en-
tertained unless the item claimed to be
damaged or lost was procured or main-
tained by State, commonwealth, or ter-
ritorial funds.

§ 536.72 Scope.
(a) Sections 536.70 through 536.81

apply in all places and set forth the
procedures to be followed in the settle-
ment and payment of claims for death,
personal injury, or damage to or loss or
destruction of property caused by
members or employees of the ARNG, or
arising out of the noncombat activities
of the ARNG when engaged in training
or duty under 32 U.S.C. 316, 502, 503, 504,
505, or 709, provided such claim is not
for personal injury or death of a mem-
ber of the Armed Forces or Coast
Guard, or a civilian officer or employee
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